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Concluding observations on the report submitted by Bosnia
and Herzegovina under article 29, paragraph 1, of the
Convention*

ADVANCE UNEDITED VERSION

I The Comminee on Entorced Disappearances considered the report submilted by
Bosnia and Herregoving under article 29, parayraph 1. of (he Convention (CEDVCIIMHAT
at it 180th and [81st mectings [CEDVYSE T80 and 181}, held on 4 and 5 Oclober 2016,
Al its [21" moeting, held on 12 Octobes 2016, it wdopred the Following concluding
observalions.

A. Introduction

2 The Committee welcomes {he report submitted by Bosnia and Herzegovina under
article 29, paragraph 1. of the Convention, which was prepared in accordance with (he
reporling guidelines, and the information contained thercin, The Commijee appreciales the
frank and constructive diglogue held with the delegation from the Stare parly on the
mcasures taken to implement the provisions of the Convention, which has dispelled severs
ol its concerns,

<5 The Committee alsa  thanks the State parly  for  1ts writlen replics
(CEDVC/BIHIOY 1/ Add. 1) to the st of issues (CED/C/BIHGM),

B. Positive aspects

4. The Committee commends the State party lor having ratified almost all of the
United Nations core human rights instruments and their opticnal protocols, as well as (he
Rome Statute of the International Criminal Court.

5 The Committee also weleames the fact that the Stale party has recognized the
compelence of the Committee, under articles 3] and 32 of the Convention, iy respect of
individual and inter-State communications.

f, The Commitiee also commends the State party on the meusures adopted in relevant
areas, including:

(2} The adopton of the 1.aw og Missing Persons that entered into Force in 2004
applicable to persons who went missing in the period from 30 April 1991 to 14 February
19%4:

(b} The estublishmeant of the Missing Persons Instiute in 2008;
(e} 'The adoption of a National War Crimes Strategy in 2008;

(d)  The adoption of the Law on Wilness Protection Programme in Busnia and
Herzepovina in 2014:

* Adopted by the Commities ut its 11% sessin (3-14 Owlober 2016}



(e} The signature of the variows bilateral agreements and documents on
canperation wilh neighbouring countrics in the search for missing persons and o Facilitate
prosecution of alleged perpetrators.

7 The Commitiee notes with satisfuction that the State party has extended an open

invitution o all special procedures mandate holders of the Human Rights Council to visit
the country. In that comnection, the Committee welcomes the wvisit to [3osniz and
Herzegovina of the Working Group on Enlorced or Involuntary Disappearances in 2000,
and encournges the Stale parly lo conlinue cooperating with that mechanism under its
vanfale,

C.  Principal subjects of concern and recommendations

& While welcoming the measures taken by e Slule party in rclation tn enforced
disappearance, ineluding its clussificulion as an offence in the criminal code of Bosnia and
Herzepovina, the Committee eonsiders that, at the time of sdoption of lhe present
concluding observations, the legal framework in force throughout the State parmy to prevent
and punish enforced disappesrances is ool in [ull compliance with the obligations
incumbent on the States thal bave ralificd the Convention. The Committee encournges the
State party to implement its recommendations, which have been made in o constructive and
helpful spirit, with the aim of ensuring that the existing legal framework, and the way it is
implemented by state, entity and district authorilies, is fully consistent with the rights and
obligations contained in the Convention.

General information

State party’s Constitutional structure

9. Conscious of the challenges posed by the State party's complex Constitutional
structure, the Commillee notes with concern that, both et the lepislmtive Tevel and in
practice, the degree of compliance with the State party’s obligations under the Convention
varies from one level of jurisdiction to another. In this regard. the Committee notes thal
steps are being taken 1o harmenize the legislation at state, entity and district levels but it
observes thal, for the time being, the discrepancies between the criminal codes may create a
legal uncertainty on the crimes, the definition, and the penalties associated to it which may
Jeopardize the uniform application of the Convention throughout the national territory

10, Reealling article 41 of the Convention, the Committee recommends that the
State party adopt the necessary measures to ensure that, at state, entity and distriet
levels, legislation and practice are in full compliance with the obligations set forth in
the Convention,

Definition and criminalization of enforced disappearance (arts. 1-7)

Non-dlerogability of the prohibition of enforced disappearance

1. The Commilles notes with concern Lhat domestic legislation does not specifically
provide for the non-derogability of lhe prehibiion of enforced disappearance under any
exeeplional circumstances (arl. 1).

12, The Committee recommends that the State party take the legislative measures
necessary to specifically incorporate into domestic law an absolute prohibition of
enforced disappearance at all levels, in line with article 1 (2) of the Convention.



The offence of enforced disa ppearance

13, The Commiiter welcomes the amendments to the Criminal Code of Bosnia ang
Herzegeving adopled in May 2015, which iniroduce the offence of enforeed disuppearaney
A5 do aUTenoInous crime in anicle F90a) and takes note of the State PArey’s information that
Lhis new provision does not cover the responsibility of offfeials at entity and district lovels,
It obscrves that a number of articles in the Criminal Codes al entity and distriet levels
contain elements reluted to enforeed disuppearance, hut temains concerned |hat these
articles are not sufficient 1o adequately encompass all (he consliuent elemenrs g
madalitivs of enforecd disapprarance, as defined in articles 2 and 6 of the Convention. [n
this respect. the Commiiec considers that only the ctiminulization of cnforced
disuppearance as a separale affence throughoul |he country would enable the Sgate party (o
comply with its obligation under article 4, which iy clasely related 1o ather treaty
ehligativns concerning legislation, such as those in anieles 6. 7 and B (ans, 2, 4-8).

11, The Committee recommends that the State party adopt the legislative measures
Neeessary o ensure that enforeed disappearance as an autonompus  offence s
incarporated into the Criminal codes of the Federation of Bosnia and Herzegovina,
the Republika Srpska, and the Breko District, in line with the definition coniained iy
article 2 of the Convention, In this respect, the State party should:

ta}  Ensure that the offence carries appropriate penaliips which take into
account its extreme serio USTIBRR;

(b)  Guarantee that, if statute of limitations is applicable ty enforced
disappearance, the term is of leng duration and proportionate to the extreme
seriousness of the offence and, taking into account its continuing nature, commences
from the moment when the offence ceases; and

ic) Ensure that modalities provided for in article 6 of the Convention are
included in all applicable laws,

Aggravating and mitigating circumstances

15, While noting that the Criminal Code of Rosnia and Herzepovina contains general
principles of meting out punishment, the Committee nhserves that the State party has noi
incorporated  specific provisions that would provide for mitigating and aggravating
circumstances applicable o acls of enforced disappearance lisied in article 7, paragraph
2{a) of the Convention (art. 7),

5. The Commitice recommends that the State party take the necessary legislative
measures to ensure that the Criminal Code of Bosnia and Herzegovina include
mitigating and ageravating circumstances for the act of enforced disappearance,
covering all the elements set out in article 7 (2) of the Convention,

Criminal responsibility and Judicial cooperation in relation to enforced disappearance
(aris. 8-15)

Investigation of cnforced disappearances committed in (he context of armed conflicts
in the former Yugoslavia

[T, The Committes welcomes the very high rate of locating und identifying persons
reported missing as g vonscquence ol the war and Lhe recent steps taken W accelerale
investigations. It poles, however, that the fale and whereabouts of aboul a third of the
300 persons Tepored missing in the Style Py as g consequence of the war remaing
unknown and notes that many of them might have been vicrims of enforced disuppearance.
In this repard, the Commitiee EXpresscs conceon gl the slow puce of exhumations and
identifications and ar the insulficient budget ullocated to the Prosecitars Ottice of Busnia
and Hersepovira and the lack of sufficient torensic expents in the State purly. The



Committe is concernad that challenpes, inctuding peliticization, have slowed down the

verification provess of daty compiled in the Cenral Records of Missing Persons (arts, 12
and 24). '

18, The Committen recommends that the Siate party continue its effuris g
estahlish the truth ang determine the fute and whereabiouts of aI the individuals wlh
have been reported gy missing and, in the cvent of death, (he identification of their
remains, It recommends, in particular, that the Siage party:

{a)  Provide the Prosecutor's Office of Bosnia  and Herzegovina  with
adequate human and financial resvurces ang appeint additional fyrensic EXperts fo
ensure that exhumationy and identifications rakes place as swiftly uy possible upon the
loeation of martal remains; and

(b} Fxpedite the process of verifying data in the Central Record of Missing
Persony,

Missing Persons Institute

14 The Committee notes with conwern thal the budget of the Missing Persons Institune
has halved sinee its inceplion, despite the Inslilute eradually taking over |he respansihilities
of the Internglional Commission on Missing Persens und regrels that the Institule has nol
been provided with all the necessary technology w efficiently degegt graves and exhune
them. The Committee is alsg voncerned that the appointment of the members of the Board
of Directors has been pending since 2012 and welcomes (he information shared by the State
Pparly's delegation that their Appointment is imminent (arts. 12 and 24),

20 The Committes recommends that the State party provide the Missing Persons
Institute with the necessary financial, human ang technological resources to
adequately fulfil its mandate amd expedite the appointment of the members of the
Board of Directors.

Prosecution of war crime Cases

21, The Committee welcomes the efforts made at international and national levels to
Prosecute and punish perpetrators of war-related crimes, It js howsver concerned that
despite these efforts a Jarge backlog of war erimes cases remains and that the number of
prosecutions and convictions of perpetrators of enforeed disappearances remaing extremely

Herzegovina has not undertaken an assessment of the particular circumstances of each case,
including as regards the gravity of the crimes committed, when ordering the quashing of the
verdicts, following the judgement of (he Furopean Court of Human Rights in the case of
Makrouf and Dampanovie”. The Committee iz gravely concerned thyl the reopening of war
crimes and penocide cases has led o g drastic reduction aof sentences, including for
perpetrators of enforced disappearance, and that convicted criminals were released pending
retrial, which has resulted in fear, nsecurity and re-victimisation of some individuals and a
lack of trust in the justice System (arts. 7. 8, 12, 24).

2.  The Com mittee, recalls the continwous nature of the offence of enforced
disappearance and recommends (hat the State party speed up its efforts to implement
the National War Crimes Strategy and ensure that all cases of enforced disappearance
that may have been commitied hy agents of the State party or by persons or groups of
persans acling with their autharization, suppart or acquiescence in the context of the
armed conflicts in the furmer Yugoslavia, are investizated theroughly and impartially

ECHE Grand Chumber Judpment Adaktonf und Dampanavicd vs. Fomia and Herzepoving
fApplications nos, 2312408 and ITAE).



without delay; and that those Tound responsible, including the commanders and
civilian superiors, are punished in accordance with the gravity of their gets,

Protection of persons participating in an investigation

2% While welcoming the gstablishment of new departments to offer supnof o
winesses during war crimes trials, the Lonumiltes is concerneg gt

(8} Cases of intimidation and threat against victims and wilnesses of enforged
disuppearaee:

(b}  The insutficien wilness profection capacify, including the ubsence of witness
proteclion programmes in corities where war crime cases have been transferred. ynd

(e)  Imsutficiencics and diserepancics in (e Provision of assistunec  and
psyehelogical support werose the country {arl, 12)

24, The Committee reconunends thal the Statg party:

{1} Ensure that a1l allegations of threats or intimidation against vietims and
witnesses in judicial procedures relating to war crimes and enlpreed disappearances
are promptly, thoroughly and impartially investigated; that the alleged perpetrators
are prosecuted; and, it found guilty, punished with appropriate penalties;

(b} Ensure the effective implementation of existing protective mensures to
all persons referred to in article 12(1) of the Convention and ensure that persons
testifying hefore district, cantonal and ather lower courts receive measures of support
and protection similar to those foreseen under the 2014 Law op Witness Protection
Programme;

(e)  Provide adequate and continugus psychological support to victims and
witnesses prior, during, and after war crimes trials.

Amnesty, pardon and immunity
25, The Committee is concerned:

(a)  That article | 18, parp. 2 of the Criminal Code of Bosnia and Herzepovina
provides for the possihility of granting mmnesty for international crimes;

(b} About legislative proposals that would allow pardon for persons convicted of
the crimes of genocide, war erimes and crimes against humanity after serving three-fifths of
the sentence; and

{c) That immunity from Prosecution can be granted with (e conclusion of plea
agreementadmission of guilt in exchange of information on individual and mass Eraves
(arts, 7, 11, 24),

26.  The Committee recommends that the State party repeal any provision that may
have the effect of exempting perpetrators of enforced disappearance from any
criminal proceedings or sanction, It recommends in particular that the State party
take the necessary legislative measures {y:

{2}  Remove the pussibility of granting amnesty for internutional crimes,
including enfvreed disappearance;

(b)  Withdraw the proposal to amend the Law yn Parden of Mosniy and
Herzegovina and cosure thal the extreme seriousness of acts of enforced
disappearance is taken into sccount when contemplating the possibility of granting
pardon; and



{c) Ensure that pleg agreements and other avenues used to clarify epses of
enforced disappearance or identify the Perpetrators of an enforeed disappearance do
not hinder victims' access g Justice and lead to impunity.,

Suspension from duties and vetting proceys

27, While noling that police officers and civil servants gy Rosnia and Herregoving
suspecled of having commined gp offence may be temporarily suspended from dufigs
during the investigation, the Commitice is congerped ahout the lack nf clarity whether the
exisring legislation st entity and district levels provides the same puaranices and whether
rrocedural mechanisms wre in place throughout the territory (o exelude any sevurity or lyw
enforcement forces from the investigation into an enforced disappearance when vne or
mere of ils afficials are acewed of committing, or having been involved in the CONIMISTion
ofthe ulfence (arl 12)

28 In order to strengthen the existing lepal framework and cosure the adequale
application of article 12, paragraph 4, of the Cunvention, the Committee recommends
that explicit legal provisions he adupted at State, entity and districr level, that
expressly establish:

(a)  The suspension, for the duration of the investigation, ol any State agents,
civilian or military, suspected of having committed ap offence of enforced
disappearance; and

(b) A mechanism that ensures that law enforcement or seeurity forces whaose
members are suspected of having committed an enforced disappearance are nat in a
pusition to influence or hinder the course of an investigation, directly or indirect]y.

Measures to prevent enforced disappearances (arts, 16-23)

Non-refoulement

. The Committes observes that domestic Jaw does nol yet provide for an explicit
prohibition against carrying out an expulsion, Peturn, surrender or extradition where there
are substantial grounds for believing that the person would he in danger of being subjected
lo enforced disappearance (art. 16,

3. The Committee recommends that the State party incorporate into its domestic
legislation an explicit prohibition against earrying out an expulsion, return, surrender
or extradition where there are substantial grounds for believing that the person would
be in danger of being subjected to enforeed disappearance.

Mational Preventive Mechanism

1. The Commiltee is concerned at delays in the adoption of (he law esiablishing a
National Preventive Mechanism, which is envisaged Lo be placed within the instittion of
the Ombudsman, It alsa notes with concern thar (he budgetary resources allocated Lo the
Ombudsman office has been decreasing since 2010, in spite of an expansion of its mandale
{art. 17,

32, The Committee recom mends that the State party expedite the establishment of
the National Preventive Mechanism, make it fully aperativnal rapidly and provide it
with sullicient human and financial FESOUrees.

Training on the Convention

3% While noting that training on human rights and ofher subjeets thut are linked ty mc_
Convenlion are provided to various Stare acturs, the Conumnittee regrets the absenee of
specific and regular training on the Convention (art. 23},



34 The Committee recommends that the State party ensure that all law
enforcement personnel, whether civil or military, medical personnel, public officials
and other persons who may be involved in the custedy or treatment of any person
deprived of liberty, including judges, prosecutors and other officials responsible for
the administration of justice, receive appropriate and repular training on the
provisions of the Convention, in eonformity with article 23,

Measures to provide reparation and to protect children from enforced
disappearance (arts. 24 and 25)

Delnition of victim

35.  Whilc noting the State party’s asserlion thar the vuneepr of “injured parmy™ coveys
anyone who is directly harmed as a result of enforced disappearance, the Commillee is
concerned thal dumestic laws do ol provide for a delinition of victim in line with Lhe one
contained in article 24 (1) of the Conventioy (arL 24)

36, The State party should introduce the necessary legislative amendments in vrder
to establish a definition of victim that conforms to that contained in article 24,
paragraph 1, of the Convention.

The right to receive reparation and prompt, fair and adequate compensation

37.  The Committee is concerned:

fa) At the absence of a national Programme on reparation that would also include
compensation, restitution, rehabilitation, =atisfaction and guarantees of non-repetition;

{b)  That the non-establishment of the Fund for the Support ol Families of
Missing Persons, which should have been created more than a decade ago according (o the
Law on Missing Persons, has resulted for relatives ol disappearcd persons in the denial of
their rght to obtain com pensation;

(el Al the absence of a State law on access 1o social benelits Tor relatives of
disappeared persons;

{d)  That the notions of reparations and social alloweances for victims of the war
overlap and at disecrepancies, based on place of residence, in the access to and levels of
social benefits and other measures of social support; and

(&) That several legislutions make the tight to social allowances or other lorms of
compensation for victims of disappeared person conditional on the declaration of death of
the disappeared person.

In this regard, the Committee welvomes the information proviged by the State party’s
delegation regarding steps taken to amend article 27 of the Luw on Missing Persons, which
stipulates thel persons registered as missing and whoss disappearance has been verified
within the Central Records of Missing Persons shall be considered dead and registered as
such in the Register of Deuth {art. 24)

38, The Seate party should guaraniee the right to reparation and {o prompt, fair
and adequate compensation of all persons who have suffered harm as a direct resull of
an enforced disappearance, regardless of when il was perpetrated and even if no
criminal proceedings have been brought agninst the possible perpetrators or the latter
have not been identificd. Tu this effect, the Committee recommends that the State
party:



(@) Adopt, as a matter of priority, a comprehensive and gender-sensitive
system of reparation that is fully in line with article 24, paragraphs 4 and 5 of the
Convention:

(b  Take steps to circumvent the challenges that prevent the establishment
of the Fund for the Support of Families of Missing Persons;

(el Ensure that relatives of disappeared persons have access to social
henefits and other measures of social support, and that these are harmonized between
the various levels of authority; and

(d)  Repeal the legal obligations W declare u disappearcd person dead Lo have
access ti social allowances or other forms of compensation and speed wup the
amendment of article 27 of the Law on Missing Persons with a view to repealing the
automatic presumplivn of death of individuals whose disappearanee has been verified
in the Central Records of Missing Persons.

Legislation concerning the wronglul remueyal of children

39.  The Commiltee is concerned about the lack of provisions thal specifically penalize
the actions relating (o0 the wronglul memeval of children referred to in article 25,
paragraph 1, of the Convention. The Committes also notes with concern that the fate and
whereabouts of 94 children victims of enforced disappearance in 1995 in Srebranica has
still to be ascertained (art. 25).

40, The Committee recommends that the State party adopt the necessary legislative
measures to make the actions referred to in article 25, paragraph 1, of the Convention
specific offences, and for such actions establish penalties commensurate with their
extreme seriousness. The Committee also urges the State party to purse ils efforts to
search for and identify disappeared children, in conformity with article 25, paragraph
1 of the Convention.

D.  Dissemination and follow-up

41, The Committee wishes to recall the obligations undertaken by States when
becoming partics to the Convention and, in this connection, urges the Stale party 1o ensure
that all the measures it adopts, irrespective of their nature or the avthority from which they
emanale, are in full accordance with the obligations it assumed when becoming party to the
Convention and other relevant international instruments. In particular, the Committee urges
the State party to ensure the effective investigation of all enforced disappearances and the
full satisfaction of the rights of victims, as set forth in the Convention,

42, The Committee also wishes (o emphasize the particularly cruel effect of enforced
disappearances on the human rights of women and children, Women who are subjected 1o
enforced disappearance are particularly vulnerable to sexual and other forms of gender-
based violence. Women who are relalives of u disuppeared person are particularly likely to
suffer serious social and ecconomic disadvantages and o he subjected 1o violence,
persecution and reprisals as a result of their efforts 1o locate their loved anes. Children wha
are victims of enforeed disuppearance, either because they themselves were subjecled (o
disappearance or hecause they suffer the consequences of the disappearance of their
relatives, are especially vulnerable 10 numerous human rights vielations, including identity
substilution. In this context, the Committee places special emphasis oo the peed for the
Siate parly o ensure tad gender perspeclives and child-sensitive spprouches are wsed in
implementing the righls and ebligations set owt in the Convenlien,

43. Ihe State party 15 eneoursged o disseminele widely the Convention, ils teporl
submitted under article 29 (1) of the Convention, the written replies to the list of issucs
drawn up by the Comunittes and the present concluding observations, in order 1o raise



awareness amaong the judicial, lepislative and adminiztrative authorities, civil society and
non-govermnmentsl crzanizations operating in the State party and the general public. The
Committee also encourapges the Slate parly (o promote the paclicipation of ¢ivil society
when implementing the present concluding observations.

44 In accordance with the Committec’s rules of procedure, the Stale parly should
provide, by 14 October 2017 at the latest, relevant information on 15 implementation of the
recommendations conlained in paragraphs 18, 20 and 32

43, Under arlicle 29 (4) of the Convention, the Committee requests the State party
submil, by no luler than 14 October 2022, specific and vpdated informmation on the
implementation of all ils reconunendations and any other new informution on the fulfilment
of the obligations contained in the Convention, in a docoment prepared inaccordance witlh
the guidelings on the form and comtent of reports to he submined by States parties under
article 29 of the Convention (sec CEDVC/2. para. 39). The Committee encourages the Stare
parly Lo promoets wod facilitate the participation of civil society in the preparation of this
informarion,




